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DIQEST: 

In brand name or equal procurement, a 
contracting agency may not award a contract 
to a bidder tnat offered an "equal" item 
identified by model number where the agency 
knows the offered model does not meet the 
brand name item's salient characteristics 
listed in the invitation for bids. 

C . h .  & W.O. Sheppard (Sheppara) protests the award of a 
contract to Hood River Irrigation and Landscaping (Eood 
River) under invitation for bias (IFB) No. R6-3-85-58s. The 
Department of Agriculture, Forest Service, issued the IFB to 
acquire irrigation plumbing' hardware in conjunction with the 
expansion of Wind River Nursery, Carson, Washington. 
Sheppara, the next low bidaer, alleged that Hood River's bid 
failed to comply with the IFB's requirement for couplers. 
During the penaency of the protest, the Forest Service 
decided to continue performance by the contractor based on a 
determination that the supplies were urgently needed. 

He sustain tne. protest. 

The IFB contained a "brand name or equal" clause 
stating that bids offering products equal to the speci- 
fied brand models would be considered if such products were 
identified clearly in the bids and were determined by the 
government to meet fully tne salient characteristics of the 
specified model listed in the IFB. The clause further 
explained that to reach this determination, the government 
would rely on information supplied by the blader as well as 
other information reasonably available to tile purchasing 
activity . 
NUM TUuIiuG AND EITTINGS" basically required that the 
couplers be Wade Rain model 1-2-1P or equal equipment. 
The specifications further expressly required couplers 

The IFB's specifications regaraing "IKRIGATION ALUMI- 
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of e q u a l l y  d u r a b l e  c a s t i n g  material  a s  Wade R a i n ' s  and t h a t  
there be a ".5 d e g r e e  t a p e r "  o n  t h e  coup le r ' s  p re s s -neck .  

Sheppa rd  a l l e g e s  t h a t  Hood R i v e r ' s  " e q u a l "  model d id  
n o t  meet t h e  s a l i e n t  charac te r i s t ics  r e g a r d i n g  t h e  c a s t i n g  
ma te r i a l  o r  t h e  .S-degree t a p e r .  

Hood R i v e r ' s  b i d  o f f e r e d  a c o u p l e r  p u r p o r t e d l y  e q u a l  to 
t h e  Wade R a i n  c o u p l e r  and s p e c i f i c a l l y  i d e n t i f i e d  t h e  
c o u p l e r  a s  a R a v i t  model N o .  2-06-1. A l though  t h e  b i d  
r e p r e s e n t e d  t h a t  t h e  o f f e r e d  c o u p l e r  had a .5-degree t ape r ,  
there is  n o  d i s p u t e  t h a t  t h e  o f f e r e d  c o u p l e r  a c t u a l l y  lacked 
t h e  r e q u i r e d  t a p e r .  B e f o r e  award, t h e  Fores t  S e r v i c e  
examined t h e  c o u p l e r  and d e t e r m i n e d  t h a t  i t  had o n l y  a .1- 
d e g r e e  t a p e r .  T h e  Forest S e r v i c e  n e v e r t h e l e s s  d e c i d e d  t h a t  
t h e  d e v i a t i o n  was n o t  c r i t i c a l  s i n c e ,  i n  t h e  a g e n c y ' s  v iew,  
t h e  R A V I T  couplers  wou ld  p e r f o r m  s u b s t a n t i a l l y  t h e  same a s ,  
and would be c o m p l e t e l y  i n t e r c h a n g e a b l e  w i t h ,  t h e  Wade Rain  
c o u p l e r s .  

The p r o t e s t e r  a r g u e s  t h a t  t h e  t a p e r  is a c r i t i c a l  
f e a t u r e  of a n  aluminum coup le r ,  a l l o w i n g  t h e  t u b i n g  to  
expand u n d e r  p r e s s u r e  a r o u n d  t h e  c o u p l e r ' s  n e c k  and t o  form 
a t i g h t  f i t .  T h e  p r o t e s t e r  asserts t h a t  w i t h o u t  t h e  t a p e r ,  
t h e  aluminum t u b i n g  e x p a n d s  o n  t h e  c o u p l e r  neck  and causes a 
loose c o n n e c t i o n  t h a t  is s u s c e p t i b l e  to  b lowing  o u t  u n d e r  
p r e s s u r e .  

Where a s o l i c i t a t i o n  sets f o r t h  p a r t i c u l a r  characteris-  
t i c s  of t h e  s p e c i f i e d  b r a n d  model ,  those f e a t u r e s  a r e  
c o n s i d e r e d  t o  be s a l i e n t .  S c a n r a y  Corp., 8-215275, 
S e p t .  1 7 ,  1984 ,  84-2 CPD tl 299. S a l i e n t  c h a r a c t e r i s t i c s  
p re sumab ly  are material  t o  t h e  g o v e r n m e n t ' s  n e e d s  a n d ,  
therefore ,  conformance  w i t h  t h e  f e a t u r e s  is mandatory .  
C a s t l e / D i v i s i o n  o f  Sybron  Corp., 8-219056, Aug. 7 ,  1985,  
85-2 C P D  : M I 1  Lund ia ,  I n c . ,  R-214715, J a n .  3 ,  1985,  
85-1 C P D  11. Regardless o f  whe the r  a n  o f f e r e d  i t e m  w i l l  
meet t h e  a g e n c y ' s  a c t u a l  minimum n e e d s ,  t h e  c o n t r a c t i n g  
agency  d o e s  n o t  have d i s c r e t i o n  t o  waive  c o m p l i a n c e  w i t h  a 
c l e a r l y  s t a t e d  s a l i e n t  cha rac t e r i s t i c  because s u c h  w a i v e r  
c o u l d  p r e j u d i c e  o ther  b i d d e r s  t h a t  assumed t h e  r e q u i r e m e n t  
w o u l d  be e n f o r c e d .  S c a n r a y  Corp . ,  B-215275, s u p r a .  



F u r t h e r m o r e ,  w h e r e  a b i d  i d e n t i f i e s  a p u r p o r t e d l y  e q u a l  
i t e m  by  model number, a n d ,  a s  happened here, t h e  agency  h a s  
i n f o r m a t i o n  r e a s o n a b l y  a v a i l a b l e  ( t h a t  was i n  e x i s t e n c e  
b e f o r e  b i d  o p e n i n g )  t o  d e t e r m i n e  t h e  m o d e l ' s  compl i ance  
w i t h  t h e  s a l i e n t  c h a r a c t e r i s t i c s ,  when t h e  agency  d i s c o v e r s  
t h a t  t h e  model number re la tes  t o  a nonconforming  i t e m ,  t h e  
agency  s h o u l d  reject  t h e  b i d  a s  b e i n g  n o n r e s p o n s i v e .  - See 
Champion Road Machinery I n t e r n a t i o n a l  Corp . ,  8-212860, J u l y  
23, 1984 ,  84-2 CPD 1 78. 

S i n c e  Hood R i v e r ' s  b i d  d i d  n o t  comply w i t h  t h e  s t a t e d  
charac te r i s t ic  o f  t h e  Wade R i v e r  c o u p l e r ,  a .!+degree 
t a p e r e d  n e c k ,  t h e  b i d  s h o u l d  n o t  have b e e n  a c c e p t e d .  W e  
t h e r e f o r e  need n o t  c o n s i d e r  w h e t h e r  t h e  o f f e r e d  c o u p l e r  m e t  
t h e  s a l i e n t  charac te r i s t ic  r e g a r d i n g  t h e  m a t e r i a l ' s  
d u r a b i l i t y .  

The p r o t e s t  is s u s t a i n e d .  T h e  Fores t  S e r v i c e  h a s  
a d v i s e d  u s  t h a t  pe r fo rmance  has  been  v i r t u a l l y  comple ted .  
W e  t h e r e f o r e  a r e  recommending t o  t h e  S e c r e t a r y  o f  
A g r i c u l t u r e  t h a t  h i s  c o n t r a c t i n g  o f f i c i a l s  be reminded o f  
t h e  p r i n c i p l e s  se t  f o r t h  i n  t h i s  d e c i s i o n .  W e  a l so  
f i n d  t h e  p r o t e s t e r  is e n t i t l e d  t o  r e imbursemen t  of i t s  b i d  
p r e p a r a t i o n  cos ts  and t h e  costs of  f i l i n g  and  p u r s u i n g  t h e  
p r o t e s t .  - See 4 C.F.R. Q 2 1 . 6 ( d )  and ( e )  (1985F.  

Acting C o m p t r o l l e y  G k n e r a l  
o f  t h e  U n i t e d  S ta tes  




